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PART VIII. The Citizen and the State

History of
Writ of
Habeas
Corpus.2

Cas. 506; Secretary of State v. O'Brien (ante).1 An appeal by the
respondent will, however, lie in those cases where habeas corpus
proceedings are employed as a means of determining which of two
or more persons has the right to the custody of a child: Barnardo v.
McHugh, [1891] A.C 388. Disobedience to the writ is punishable
by fine or imprisonment for contempt of court, and the offender
may be exposed to heavy penalties recoverable by the person
injured. Not only is the writ used against governors of prisons to
prevent a prisoner being detained in custody without trial, but by
this means a wife may question the legality of her husband's deten-
tion of herself, or parents may establish that a child is detained in an
institution, such as an orphanage or rescue home, contrary to their
wishes: Barnardo v. Ford, [1892] A.C. 326.
In origin the writ of habeas corpus enabled a court to bring before
itself persons whose presence was necessary for some legal proceed-
ing pending before it. Such a writ can be used for many purposes;
for example to assert jurisdiction against a rival court and to release
persons imprisoned by order of such a court in excess of the juris-
diction. Thus it came to be a writ by which persons unlawfully
imprisoned could get released. Constitutional statesmen of the seven-
teenth century saw in this writ and particularly in the variety known
as habeas corpus ad subjiciendum an instrument to check arbitrary
arrest and made it more efficient. The writ was to issue out of
the King's Bench or Common Pleas. Further in 1628 the Petition of
Right declared that the decision in Darnel's Case3 was not the law
and that the King could not imprison per speciale mandatum without
showing cause. In 1640 the Star Chamber Abolition Act,4 imposed
the same requirement on commitments by the Council or any con-
ciliar court.
The Act of 1679 made the writ of habeas corpus ad subjiciendum
effective for protecting the liberty of the subject by providing for
speedy enquiry into the legality of imprisonment on a criminal
charge and for speedy trial of a person remanded in custody on such
a charge.5 The provisions of the Act may be summarised as follows:
The writ must issue from the Lord Chancellor or any of the
judges of the superior courts in term or in vacation, unless the
prisoner is committed on conviction for a crime or by some legal
process (ss. 3 and 10).
1  A release from detention on the ground that the prerequisites of lawful
detention under Defence Regulations had not been complied with was no bar
to a subsequent valid order for detention: The King v. Borne Secretary; ex parte
Budd, [1942] 2 K.B. 14.
2  H.E.L., I., 227-228; DC, 108-125.
3  P. 140, ante.
* 16 Car, I., c. 10,s.8.
5 H.E.L., DC., pp. 112-125.